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of the law as it has for ages under a system which we inher- 
ited." 

It is submitted that the New Jersey Court is to be highly com- 
mended for adopting into its law a doctrine so eminently sound 
as to have withstood the test of ages in the jurisprudence of our 
forefathers. T. H. M. 



Hostility to Cestui Que Trust as Grounds for Removal 
of Trustee. — It is proposed here to examine the proposition that 
a court of equity will remove a trustee for hostility between him 
and the cestui que trust. To do this, it would seem logical to be- 
gin with a brief exposition of what, in this discussion, is meant 
by the term "hostility". 

This term is used to- signify a deep-seated personal hatred or 
distrust of the trustee by the beneficiary. A quarrel over some 
point, particularly one involving discretion or interpretation of an 
instrument, is not enough, for the purpose of the trust is often to 
substitute the judgment of the trustee for that of the cestui que 
trust. 1 A fair young beneficiary, viewing the rising price of 
gowns, and learning of friends grown rich overnight on oil stocks, 
or of "safe" investments yielding twenty per cent, might easily 
desire the removal of a trustee who derived but a meagre income 
of four per cent on safe mortgages that would never make her 
any richer. In such a case the court would commend the trustee 
and condemn the cestui que trust. 2 But suppose the trustee to be 
a gruff old uncle, intolerant of young girls meddling in business, 
arrogant on being questioned, disliking his niece and probably 
disapproving of her dancing, and loath to give such accounts or 
information as a court might from time to time require. A 
hatred and distrust engendered in the cestui que trust by years of 
such high-handed, but legal conduct would amount to hostility as 
that word is used here. However, the feeling need not be due en- 
tirely to the conduct of the trustee. 3 The principal requirements 
are that the feeling should be of a permanent nature, not founded 
on a frivolous cause, nor due to a difference of opinion on a ques- 
tion involving discretion. 

Having denned the cause for which it is proposed to remove 
the trustee, let us examine how this hostility affects the success- 
ful workings of a trust. There are a great variety of trusts, and 
in some friction will do more harm than in others. Therefore, it 
is desirable to make a rough classification of trusts, into three 
types, according to the discretion vested in the trustee, and con- 
sider the damage hostility would do in each case. 

First, let us look at "dry" trusts, which are those where the 

* Gibbes v. Smith, B Rich. Eq. (S. C.) 131; Clark v. Anderson, 73 Ky. 
99; Forster v. Dayies, 4 DeG. F. & J. 133. 

1 Gibbes v. Smith, supra; Clark v. Anderson, supra. 

* May v. May, 167 U. S. 310, 41 L. R. A. 767. 
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duties of the trustee are ministerial in character, such as the col- 
lection of an annuity and the payment of it to the beneficiary. 
Such a trust, involving no discretionary acts or exercise of judg- 
ment on the part of the trustee, can be affected by nothing short 
of embezzlement ; and then the most that could be lost would be 
one periodical payment, so that, however unpleasant the relation 
might be, the cestui would have little to fear. In such cases the 
courts have consistently refused to remove a trustee for mere 
hostility. 4 

Second, we pass to a consideration of the other extreme. Fre- 
quently money is given to a trustee to educate well, to support in 
decent circumstances, or to maintain comfortably, a designated 
beneficiary, with a discretion vested in the trustee as to the 
amount to be expended for this purpose. Clearly, here, a lack of 
sympathy and understanding, between the beneficiary and the 
one who is to look after his welfare, would be fatal to the exer- 
cise of the intention of the testator and put the beneficiary in a 
very uncomfortable position. If David's enemy is to determine 
when he needs a new pair of shoes, it is very improbable that 
David will be decently shod, and David would go a long time be- 
fore submitting to the humility of having to ask for the new pair. 
Consequently, the courts, in such cases, are ready to remove a 
trustee for hostility existing between him and the cestui que 
trust. 5 

So far we have considered the extremes, where the courts have 
been consistent and there is little doubt of the law, but now we 
come to the middle type of trust, where the holdings of the cases 
give more trouble. This third type, in our rough division, is the 
one most usually found where the trustee has power to sell, rein- 
vest, etc., and complete discretion in the care of the funds, but 
has no discretion as to the amount to be paid over to the bene- 
ficiary, being required to account to him for the entire net in- 
come. Here the trustee has the power of life and death over the 
principal. The prosperity of the fund depends largely on his 
honesty and judgment. A court may excuse him from a loss, but 
it can not supply business ability or a keen interest in behalf of 
the trust that might have prevented the loss. While it is true 
that the beneficiary has a vested right to the income so that no 
amount of personal friction can cause the withholding of his 
share, nevertheless, such a condition creates much misery, for to 
have your money invested and controlled by your enemy is little 
better than having to depend on his favor for a new pair of shoes. 
This state of affairs would seem to cause more unhappiness than 
a mere trespass quare clausum fregit, for which the law has long 
relieved. Certainly a beneficiary is entitled to confer in peace 
with the trustee appointed to manage his affairs and receive from 

* Nickels v. Phillips, 18 Fla. 732. 

5 Wilson v. Wilson, 145 Mass. 490, 14 N. E. 521, 1 Am. St. Rep. 477: 
Boaz v. Boaz, 36 Ala. 334. 



NOTES 471 

him good tempered explanations and to suggest to him how his 
business should be managed, without the risk of unpleasant dis- 
putes. The court should not enter into the cause of genuine deep 
rooted dissension save as evidence of the nature of the hostility, 
but it is the existence of the dissension that should be the opera- 
tive fact. 

Trustees have been removed for hostility under statutory pro- 
visions, merely declaratory, authorizing the courts to remove for 
"good cause". 7 In Pennsylvania, they can be removed by a peti- 
tion of the cestui, but the court reserves the right to see that the 
cause in such petition is sufficient, so that the statute has not the 
effect of changing appreciably the unwritten law. 8 If by way of 
aggravation, there be alleged a position held by the trustee incon- 
sistent with his duties as trustee, 9 or any acts evidentiary of a 
hostility to the financial welfare of the estate, he will a fortiori be 
removed. 10 

Looking at those cases holding that a trustee may not be re- 
moved for pure hostility, we see that there are usually mitigating 
circumstances, or else the supposed holding is merely dictum. In 
one instance a trustee under a deed of trust to secure a debt was 
not removed, 11 but such a trust is almost "dry" in its nature for 
the duties are largely regulated by law and are practically minis- 
terial. At any rate, there is no power or discretion to reinvest 
the funds of another over a long period of time. Again, a trus- 
tee was not removed when the only dispute had been settled in a 
law court. 12 Such a dispute does not, however, come within the 
definition of hostility in this discussion. In Starr v. Wiley, 13 the 
court correctly refused to remove a trustee, where he showed a 
faithful stewardship, had risked great sums of his own to insure 
the success of ventures in which the trust was interested and had 
nursed along shaky mortgages until they were valid and valuable. 
There too the hatred of the feminine beneficiary was due to ma- 
licious lies told her by "friends" who wanted to get access to the 
trust funds. In another case the court refused to remove the 
trustee, but only pending certain inquiries then in progress. 14 
Other cases involved a quarrel over questions of discretion or 
management which were expressly excepted in the definition of 
hostility. 15 

6 May v. May, supra; Scott v. Rand, 118 Mass. 215; Quackenboss v. 
Southwick, 41 N. Y. 117; In re Morgan, 63 Barb. 621; aff. 66 N. Y. 618; 
Disbrow v. Disbrow, 61 N. Y. Supp. 614; aff. 167 N. Y. 606, «0 N. E. 
1110. 

' Maydwell v. Maydwell, 135 Tenn. 1, 185 S. W. 712. 

8 In re Nathans' Estate, 191 Pa. St. 404, 43 Atl. 313; In re Price's Es- 
tate, 209 Pa. 210, 58 Atl. 280. 

' Gartside v. Gartside, 113 Mo. 348, 20 S. W. 669. 

10 Polk v. Linthicum, 100 Md. 615, 60 Atl. 455, 69 L. R. A. 920. 

" McPherson v. Cox, 96 U. S. 404. 

u Cornett v. West (Wash.), 173 Pac. 44. 

" (N. J. Eq.), 103 Atl. 865. 

" Forster v. Davies, supra. 

13 Gibbes v. Smith, supra; Clark v. Anderson, supra. 
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In regard to this third, or middle sort of trust, the tendency of 
the court seems to be to remove a trustee for hostility, although 
there is much dictum to the contrary. It would seem on reason 
that he ought to be removed, for a law that keeps a person whom 
you distrust and who is unfriendly in charge of the investing and 
care of your money, is a bad law. True, a court of equity scruti- 
nizes the accounts submitted at intervals, but, then, who would 
care to have his watch in the possession of one he esteemed a 
thief, even had that thief to exhibit it to a magistrate every single 
day? The position of the owner in such instances is little less 
than intolerable, and that of a cestui que trust, who doubts the 
ability or honesty of the one who has all his worldly goods in 
charge, is far worse. It would seem far better that this cestui 
should have a right to choose between two trustees, both consid- 
ered competent in law, by removing one and substituting the 
other, when he can thereby exchange anxiety for peace of mind 
and his affairs may be protected to his satisfaction and that of a 
court of equity. 

In Letterstedt v. Broers, 16 the English court took a very hu 
man view of the question. It rather questioned how one could 
wish to continue as trustee when the real owner did not want 
such a one handling his affairs. The opinion suggested that, if 
the trustee did not have the delicacy to resign, the court would 
have to supply it for him. It would almost appear that a desire 
to hold on in spite of the wishes of mature beneficiaries was evi- 
dentiary of something a little wrong, but no court has held that 
way, save that in a case, tried a few days before the death of the 
Earl of Nottingham, that Lord Chancellor removed a trustee 
and thundered: "I like not that a man should be ambitious of a 
trust." 17 B. C. 



Effect of Combining General and Special Appearance in 
the Federal Courts. — The overwhelming weight of authority 
in former years held to the doctrine that a special appearance and 
a general appearance cannot be combined, but the latter is a 
waiver of the former, so that the defendant cannot unite a plea 
to the merits, or even a general demurrer, with an objection to 
venue. 1 

A leading case on this subject is Jones v. Andrews, 2 in which 
case the defendant appeared and objected to the venue of the ac- 
tion, and at the same time pleaded to the merits. It was held that 
the plea to the merits amounted to a waiver of venue, and the de- 
fendant was held as on a general appearance. Again in Blue- 
fields S. S. Co. v. Steele, 3 the objection to the venue of a suit 

" 9 App. Cas. 371. 

" Uvedale v. Ettrick, 2 Ch. Cas. 130. 

1 Hughes, Federal Procedure, 2nd. ed., p. 865; Dobie, "Venue in the 
United States District Court," 2 iVa. Law Rev. 1, 9. 
! 10 Wall. 327. 3 184 Fed. 584. 



